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On the Equal Protection of Rights of
Migrant Workers from the

Constitutional Perspective

Taking the Regulation of Changing Employers as an Example

Yun-Ju Wang’

Abstract

Due to insufficient labor problems, the foreign labor has been permitted to enter the
labor market in Taiwan since 1989. There are two main dimensions relevant to the issue
of foreign migrant workers. The first dimension concerns the state’s decision on
permitting migrant workers to enter the domestic labor market and the legislation and
administration of protection of their rights, which involves the exercise of authority of the
state. The second dimesnion signifies the aspect of labor relations which points to the
formation of a labor contractual relation between employers and migrant workers, and the
likelihood of infringement of the rights and interests of migrant workers. In the overall
structure of law and order, migrant workers exhibits two primary characteristics. The first
characteristic is related to a worker’s nationality, race (i.e., color), or ethinicity (i.e.,
linguistic or cultural factors) generated by differentated identities between “us” (domestic
workers) and “them” (foreign or migrant workers). The second characteristic involves the
labor identity which links to labor’s rights and social security systems. These two
characteristics show the importance of establishing relevant legal systems for migrant
workers.

This paper aims at examining the equal protection of foreigners in the labor field and
discussing the constitutional review on the restraints of the Employment Services Act on
changing employers for migrant workers. This paper first reviews the foundation of rights

of equal protection for foreigners embedded in the Constitution. Secondly, this paper

*  Professor of Law, Department of Law, National Chung Cheng University.
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analyzes the constitutional legitimacy for restricting the change of employers for migrant
workers by exploring whether and how foreigners’ professional freedoms are protected by
equal rights. Additionally, this paper argues that although differential treatments by law
purports to the public welfare constitutionally, in light of the legitimacy of restrictive
means, this regulation cannot achieve the purpose of maintaining a domestic labor order
and further weakens the protection of rights of migrant workers. Thus, this regulation is
possibly and highly unconstitional as it could impede the achievement of labor and

employment safety.

Keywords: basic rights of foreigners, equal rights, professional freedom, migrant

workers, restraints on changing employers.
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The Status of Rights Protection on Migrant
Workers’ Children in Taiwan

Hsing-Ju Lin" & Yi-Chun Chou”

Abstract

Some of migrant workers’ children born in Taiwan and these children have treated as
non-legal immigrants by law. Either one of parents is illegal to stay in Taiwan, or parents
left Taiwan without them, or mother ran away once had delivered her baby. Additionally,
these children or teenagers were known that one of parents is not a citizen of Taiwan,
consequently there is no legal way to adopt these children or teenagers having no
nationality, certificate, registration or citizenship. Currently, there is no social security
system to protect these group of children for their basic living care, medical care service,
attending school, opportunity to employ or basic human rights. This paper use real
examples to analyze these non-citizenship children or teenagers that lacked the social
protection from the perspective of human rights conventions in order to further

demonstrate the gap between Taiwan’s current legal policy and human rights conventions.

Keywords: migrant workers’ children in Taiwan, non-citizenship children or teenagers,

rights protection, human right conventions.

*  Assistant Professor, Institute of the Law of the Sea, National Taiwan Ocean University.
** Professor, Department of Sociology, Soochow University.
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BRoRHE » 2017 ) » AR EIAE B A AT A
RS mEAEr ERRBREEHTEAlE fHE
Fofih T (SZHHEE > 2011 ; EEZ%8 - 2004) -
Kt - et R =R R
HEh e =i LR ER MR RE S AUS
T EAE _EAR— o AT ELERE
B b S@ERHE AT LU Ry Rt bt
Feila) » 53 REE R SR A RS A IRl
PR PR EURL LR SRR R AR RE B %

-\ Al
% an Iy

%



FRIFJIHE (Crepaz, 2008) - ° ¥4 -
TEASE B BIRLT » FrtS ~ 205 ~ 18
PR A A s I - AR R
T BRI SRS S R R ARG
THMIEE RARE EEHY B B8 T (Burns &
Gimpel, 2000; Cavaille & Marshall, 2018;
Citrin et al., 1997; Gerber et al., 2017;
Hainmueller & Hopkins, 2014; Scheve &
Slaughter, 2001) - —f%M 5 @ Mk E
B FUREIHY S REH2G S RS & I - 18
BRI R ATREE 18 T AR A KAy T
Vet - MBS K rTREE IR
Z ke FEFBCR » AN~ R AN
] RERE - BRI B2 G IR B HY A
( Mewes & Mau, 2012; Scheve &
Slaughter, 2001; van der Waal et al.,
2010) - [KIpL » LRSI 5 Kt
FEHAT A IR S RS A g A
CTRE S - SRt & s #Hink
REFEHERERERE - R
ERATRER Z e SRRy ~ Ky TAF -
HEARMERAEE S - KA RER ) kil
R AR A A TR TR ey e A K
TR - (HE - EHR AL A CTRE
Mms @ T RES R E B DA =
By TAE - KR Reie AR
5 AJRENAS i R B BTy
TR S AT TEDL - R ATRER

o

AL - jas (2017) aF g 4 R
At RS N DB AP FREL
LR e S fRRT R AL A B AR S
Ak Fln S AT ]~ AL 6 eI
fRerA g PR ] - M2 LB LE S
BBk AL BT o

YT

ToHNARS RAE SR Bl B Ay A
AR AR A A H FEIEETI AT
A - BEAGEE RSB - TEF]
AR =#H# (Hainmueller et al., 2015;
Scheve & Slaughter, 2001 ) - ¥#5b—&4
B WEARD S E ARSI
BARHI A CTRE » S BE R R e
A R BRI S AR BB P A B e A&
U5 o ABHFERY B R i i A AL
AEH BRI A TIRE - BT REfE A8 B
RS R & MRS B P 22 i F [
B3 T DR AR PR B P ARSI 75 (AR )
AN+ A —TEEURL R AR
% IRAVRR I B S MRS R 75 m LLHHEY
TRFAIRERE » B H N IR Ry
it & EE - EiPRREE 2 E S A
( Gravelle, 2016; Hainmueller et al., 2015;
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The Dilemma of Social Solidarity:

How Taiwanese Perceive Social Policy for Immigration

Chung-Yang Yeh,” Hsiao-Hui Yang,” Yu-Hsuan Yang,~ & Ren-Fu Huang

Abstract

Migration is a significant feature of the Taiwanese welfare state. However, ethnic
diversity will result in the dilemma of social solidarity. This article aims to understand
whether there is the dilemma of social solidary in Taiwan, particularly focusing on the
National Health Insurance, by analyse the 2014 Taiwan Social Change Survey data. Our
main finding support the argument of the dilemma of social solidarity. Poorer people
tended to show less support to offer healthcare services to migrants; and ethnic identity
also plays a significant role in explaining public support for healthcare services for
migrants. We argue that in the face of the dilemma of social solidarity more diverse
discussion and deliberated democratic procedure would be necessary, and this would help

to rethink this issue to find a way to resovle this dilemma.

Keywords: welfare attitude, immigration, National Health Insurance, the dilemma of

social solidarity.
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